Aotearoa Water Action (AWA) Submission on Plan Changes to
Canterbury Regional Plans

AWA is opposed to parts of:

e Plan Change 8 to the Canterbury Land and Water Regional Plan (CLWRP)

e Plan Change 2 to the Hurunui and Waiau River Regional Plan (HWRRP)

e Plan Change 1 to the Waipara Catchment Environmental Flow and Water Allocation Plan
(WCEFWAP)

AWA requests changes to the provisions
AWA would like to be heard on its submissions

Contact: Niki Gladding (ngladding@hotmail.com and aotearoawateraction@gmail.com)

AWA’s Concerns

1. Aotearoa Water Action Inc. (AWA) was established in 2018 to challenge water permits
granted to Cloud Ocean Water Ltd and Rapaki Natural Resources Ltd. The decision of
the Supreme Court in that case appears to be the primary reason Environment
Canterbury (ECan) is seeking to amend the CLWRP and other regional plans. AWA has a
deep understanding of water allocation practice in Canterbury and a strong interest in
these plan changes - particularly as they relate to consent substitution and flexibility,

and the activity status of wetland maintenance and construction.

2. Onapractical level our key concerns could be summed up as the potential for the
proposed rules (individually and collectively) to:

a. Resultin further overallocation of catchments; and

b. Intensify land use and increase contaminant discharges (including nitrate
discharges) to the environment - adversely affect ecosystems, drinking water,
and human health; and

c. Undermine our communities’ ability to determine, or even have a say in, what
scarce water should be used for - given that scarcity and consent flexibility has
so far led to market control of water allocation and rising water (permit and land)

prices.
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The intensification of dairying and nutrient discharge
3. Having read through the plan change provisions in detailit’s clear they are a response to
over-allocation. In many catchments, farmers and irrigation companies have hit their
water allocation and nutrient discharge limits and there is no more allocation available.
4. The new wetland provisions combined with the water permit ‘substitution’ provisions
would undoubtedly be welcomed by the dairy and wider farming sectors. These
changes would increase their tools for minimizing farm nutrient losses (at least on
‘paper’) by making it easy to construct wetlands (without size limits). The plan changes
would also increase the amount of water available for both irrigation and managed
aquifer recharge (MAR)" through:
a. the freeing-up of water currently consented for other activities (via substitution’
rules); and
b. theremoval of water take/use/dam/diversion limits for constructed wetlands as

a permitted activity?.

5. These new rules find extra allocation within an overallocated system and overallocated
catchment. In AWA’s view it is not appropriate to introduce provisions that would allow
for further dairying on the Canterbury Plains. The wider community is already at risk

from the consequences of agricultural discharges:

6. Datafrom ECan’s Annual Groundwater Quality Survey 2024® evidences ‘very likely
increasing’ nitrate-nitrogen concentrations in 42% of 300 monitored wells, and ‘likely

increasing’ concentrations in 20% of monitored wells

7. In addition, ECan recorded exceedances of MAV values* (for drinking water) for Nitrate-

nitrogen and E.coliin 36 and 49 wells respectively (out of the 349 sampled). The range

Managed Aquifer Recharge (MAR) is being used to dilute nitrates or other contaminants in groundwater
to achieve compliance with the conditions of global discharge consents held by irrigation schemes. See
the work of Hekeao/Hinds Water Enhancement Trust: Hekeao / Hinds Water Enhancement Trust

2Under existing rule 5.159(1) CLWRP, the limit for taking, damming, or diverting water for a constructed
wetland (as a permitted activity) is 5L/s and 100m3/day.

3 Annual Groundwater Quality Survey 2024 available from this page: Annual groundwater survey yet to
show improvements in water quality | Environment Canterbury

4The MAV for Nitrate-nitrogen is set at 11.3mg/L and for E.coli is <IMPN/100ml
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for Nitrate-nitrogen samples was from <0.002 to 34mg/L; for E.Coli is was <1 to

>2420MPN/100mL.

8. ECan’s website® provides the following information:

What our survey found

E. coliwas detected in 49 (14 percent) of the 349 samples, more than in 2023 (9 percent)
but still in the range of what we have seen in previous years. Most E. coli detections were
found in the shallowest wells — 38 of those detections were in wells less than 20m deep.
Nitrate-nitrogen concentrations ranged across the region, however, higher
concentrations were found in areas around and downstream of intensive farming.
Around 10 percent of wells were found to have nitrates above the Maximum Acceptable
Value (MAV) for drinking water, a similar result to 2023.

Nitrate concentrations still increasing
In 2024, 301 of the wells we sampled had enough data to analyse trends over a 10-year
period. Of these:

e 62 percent showed increasing trends in nitrate concentrations

e 18 percent showed no trend

e 20 percent showed decreasing trends in nitrate concentrations.
Chief Scientist Dr Elaine Moriarty said the annual sampling used in this report not only
gives us a snapshot of groundwater quality in the Canterbury region, but provides data
for evaluating long-term changes.
“Where we can see 10-year trends emerging, nitrate concentrations are increasing in
many more sites than those showing decreasing trends,” Dr Moriarty said.

9. ECan’s website® also states:

“Nitrate contamination in waterways is a concern for everyone in Waitaha Canterbury.
Intensive land use, including agriculture, is a leading contributor to increasing nitrate
concentrations in groundwater. Other sources include wastewater disposal from septic
tanks, sewage treatment systems, and industrial wastewater.

And

“high nitrate concentrations in drinking water may cause health issues for people as well
as to the biological health of waterways”.

10. The former Prime Minister’s Chief Science Advisor published a report titled Nitrates in
Drinking Water’. It states:
Nitrate is dissolved in the water and is not volatile and so cannot be removed by

filtration or by boiling the water.[64] It is effectively removed by distillation or by either
reverse osmosis or anion exchange. While devices can be obtained to treat domestic

5 Annual groundwater survey yet to show improvements in water quality | Environment Canterbury
8 Nitrate in waterways | Environment Canterbury
7 Nitrates in drinking-water | Archive Material from Former Prime Minister's Chief Science Advisor
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water supplies, it may be more cost effective to consider an alternative water source
that is lower in nitrate.[65]

Undertaking nitrate removal at existing water supply stations in Aotearoa could have a
high cost — estimates for Christchurch’s water supply network have been made at a
capital cost of more than $300 million, with significant ongoing costs.[66] Stabilising or
reducing nitrate levels in water sources through environmental protections could
minimise potential economic, environmental, social, and cultural costs. However, even
if nitrate leaching is stopped now it will take many years to pass through some of the
aquifers and return to natural levels.[67]

11. In 2025 ECan councillors declared a regional ‘Nitrate Emergency’ in response to

concerns, and stated that the Council:

“..recognizes that Canterbury Regional Council should take a leadership role to urgently
address the issue of groundwater pollution impacting drinking water sources and

supplies”.

12. The version of Plan Change 8 that was sent out for Clause 3 feedback included
provisions designed to limit the ability to convert land to dairy farmland or dairy support
land. Subsequently, those provisions were removed from the draft plan change. The
reason provided by ECan was that those provisions did not meet the criteria for the

grant of a Ministerial exemption (to the ‘Plan Stop’ legislation).

13. However, we also know that farming industry groups lobbied against the inclusion of
those agricultural intensification provisions. In a newsroom article® Dairy NZ’s Clause 3

feedback is reported as follows:

“Plan change 8 as drafted proposes to introduce provisions that will effectively halt all
expansion of dairy farm land and dairy support,” DairyNZ’s submission to ECan said. A

rule proposes to freeze dairying to locations used prior to December 31.

“The rules ... assume that a larger area used for dairy will lead to a higher contaminant
loss, without taking into consideration farmers’ ability to reduce footprint through better

management practices, technologies and land use optimisation.”

14. However, the proposed provisions did not prohibit the conversion of existing land to
dairy land - they merely treated the discharge of contaminants as a non-complying

activity (original proposed Rule 5.64C) and subject to a new nutrient management

8 Last-minute plan ‘will halt dairy expansion’in Canterbury - Newsroom
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policy (4.41E) exempting land ‘managed under a resource consent held by an irrigation
scheme or principal supplier’ from the policy requirement to avoid granting a nutrient

discharge consent for a dairy conversion.

15. In AWA’s submission those draft provisions fell well short of what was required stem
agricultural intensification and its associated adverse effects. However, the effect of
the removal of these provisions, in conjunction with a blanket change to the ‘take and
use’ rules, is to further enable landholders’ ability to convert to dairying. Which is
currently constrained in practice by the Supreme Court decision in the AWA case

because water allocation is tied to other activities.

Increased abstraction and market-based allocation

16. ECan’s website® includes an acknowledgement that land use intensification and land
use changes are causing rivers and aquifers to experience longer periods of low flow,
and that this is despite the fact that all the water allocated is currently not being used.
In other words, if unused allocation is facilitated by these plan changes, the effects on

the environment, including people, could get worse:

“Water abstraction from rivers and groundwater can significantly reduce river flows. Land use
intensification and land use change are causing increased demand for water in Waitaha. This
is causing low flows to last longer and a reduction in high flows...

In many areas, surface water and groundwater are now fully allocated or even over-allocated.
This means, no more water can be allocated in these areas. However, the full amount of water
allocated (consented to be abstracted) is not currently being used, for a range of reasons.
These include unbuilt infrastructure, minimum flow restrictions, or consented allocation rates
and the volumes requested being higher than is needed. As a result, there is the potential for
even further increases in abstraction and greater impact on flows and groundwater levels,
without new consents being issued.”

17. AWA is aware that Cloud Ocean Water Ltd and Southridge Holdings Ltd will be sitting on
7-8 million m3 per year of allocation from the Christchurch aquifer. That allocation was
intended for waterbottling but is now unable to be used for anything other than wool
scouring or meat processing. Our understanding is that ECan can’t put figures on how

much allocated water is currently unused or how over allocated the catchmentis.

9 Plains and urban areas | Environment Canterbury
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18. What is known is that Environment Canterbury has no more water to allocate in most
water zones, and that where there is overallocation ECan is required to claw it back™.
New applications for the ‘take and use’ of water in these zones are prohibited and that is
making it difficult - but not impossible - to re-purpose water for new or different

activities.

19. The result of the Supreme Court’s decision is that anyone who wants to change the use
of their water allocation needs to first surrender part or all of their allocation, and then
immediately submit a new application to ensure they are first in the ‘queue’ for
consideration'. Of course, the applicant’s allocation could be clawed back. Or, they
might not be first in the queue, and their allocation might be given to another applicant.
But the point is that there is currently a lawful pathway to change the use of water. The
section 32 analysis doesn’t recognize this. It might be an awkward and slightly risky
pathway for the consent holder; on the other hand, it does allow ECan a clear pathway

for clawing back allocation as some activities (like wool scouring) cease to exist.

20. In addition, it follows from the Supreme Court’s decision that the CLWRP did not intend
for water to be traded between activities — even if that has been the (unlawful) practice

for some time.

21. The intention of the ‘consent substitution’ plan change is just the opposite —if the rules
becomes operative they will enable lawful trading of water allocation between consent
holders, regardless of the activity the original consent was granted for and with very few

constraints. This would set the region on a potentially irreversible path...

22. Scarcity makes water allocation rights valuable. The new substitution rule (combined
with the site transfer rules and renewal rights), will increase those rights and provide the
necessary certainty for investment and market trading. We want to be very clear - this
plan change allows ‘the market’ to decide what water should be used for, how much it
costs, and who should have access. Put another way, the current rule framework gives
the Council control of water allocation, while the plan change shifts significant control

to those who can afford to purchase water permits. Currently, the Council can claw

% policy 11 (National Policy Statement for Freshwater Management): Freshwater is allocated and used
efficiently, all existing over-allocation is phased out, and future over-allocation is avoided.
" The “first-in-first-served’ principle




back whole permits where an activity ceases to operate and there is no party who wants
to take over the activity within the same catchment; under the new rules that

opportunity won’t exist.

23. These differences confirm this is a fundamental change to the allocation framework.
And because of that it required consultation with the community. AWA’s position is that
consultation with the community (on options for addressing the issues) was required
before the plan change was notified. AWA and others made this clear through Schedule

3 feedback and emails to the Council.

Failure to consider other options - including an allocation framework that
considers the effects of the ‘use’ of water.

24. AWA agrees that the allocation framework needs to allow water users to shift their
activities to uses of water that will better provide for the wellbeing of people,
communities, the environment, and future generations. In fact, we would go further and
say it needs to incentivize better uses. Unfortunately, ECan’s approach does not ensure
or encourage better'? uses of water. Nor does it prevent or limit uses of water that will

result in significant adverse effects on the environment.

25. Given the scarcity of water and the degraded state of waterbodies in Canterbury, this
package of ‘hands off’ consent substitution rules, simply cannot achieve efficient
allocation or sustainable management. Some might say we need an economist to back
up that statement. Our response would be that the past two decades show exactly what
will continue to occur in our environment if these rules are approved as drafted. That’s
because ECan and consent holders have been ignoring the ‘scope’ of water permits and
changing or adding new uses for as long as catchments (or Zones) have been fully

allocated.

26. The approach to water bottling is the exception - it’s not ‘hands off’. Applications to
bottle water are prohibited in the notified plan changes. AWA supports these clauses
because of the effects of water bottling and its export on Maori cultural values, and the

effects of the manufacture and disposal of plastic packaging on the environment. We

2What ‘better’ means should be decided by the community via consultation and the Schedule 1 process
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also view water export as an unsustainable use of Canterbury’s best quality water —

water that should be protected for potable supply (for cost and health reasons).

27. In addition, we want to highlight that the prohibition of bottling raises an obvious point: if
ECan can prohibit one type of activity based on its effects, it has the option to take a
more deliberate approach to managing the effects of other activities as well. Put
another way, ECan could have created a rule and policy framework that sought to
allocate scarce water amongst competing activities in a way that ensures better
outcomes and sustainable management. The Act explicitly empowers all regional
councils to do this™ but ECan did not even consider it. AWA’s position is that this
approach —which might include outcome-based rules against which to assess new
applications or substitutions - remains a reasonably practicable option that has not

been considered through the development of this plan change.

Path dependency - limiting future options for water allocation and improving
catchment health
28. Finally, the Government is introducing new resource management legislation - including

additional tools for managing allocation. Therefore, AWA’s view is that these plan
changes shouldn’t enable increased water use or nutrient discharges that might
become ‘baked in’ via new consents and significant investment. These plan changes
should instead be approached with a view to:

a. Maintaining a future council’s ability to claw back overallocation; and

b. Retaining all options for sustainably managing freshwater —including its

allocation.

29. For this reason, but also recognizing the need to shift to ‘better’ uses of water, AWA is
requesting changes to the package of ‘consent substitution’ rules that aim to:
a. Limitwater trading and the price of water: and
b. Allow ECan to claw back more unused allocation; and
c. Reduce use of unused allocation for new activities; and

d. Avoid anincrease in nutrient discharges (to groundwater or surface water).

13330(1)(fa)(i) and s30(4)(e)



While allowing for the pragmatic consenting of existing and ancillary activities on a

site.

30. This relief is set out in the ‘template table’ at the end of our submission.

31. If greater consent flexibility and tradability is desired by the community, ECan will be

able to consult the whole community on options for using all the new tools that seem

likely to be at its disposal in the near future.

Scope of AWA’s opposition to the plan changes

32. The lists below are intended to summarise, but not limit, the scope of our opposition to

the proposed plan changes:

33. The substantive reasons for AWA’s objection to these proposals are as follows:

a.

The failure to allocate a scarce resource efficiently — considering economic and
allocative efficiency

The failure to recognize that some water bodies (the best quality water) should
be protected for potable supply.

The potential for increasing water use in areas that are already overallocated (in
real terms) and the consequential effects on the environment.

The potential for these plan changes to increase nutrient loads in a region that
has declared a nitrate emergency, the risks that poses to human and ecological
health, and the potential costs to drinking water suppliers and their customers.
The effects on, and the consequential effects of, the local water market -
including the cost of water, the potential for monopolization of water, and the
inability to control allocation of water for the public good

The potential for creating path dependency. In other words, the risk that the
community might be unable (or less able) to change the region’s approach to
water allocation once investment in water or wetlands has been made (due to

any rights created or enabled by the plan change).



34. AWA’s objections to the proposal from a process and planning perspective are as

follows (not all of them will be within the jurisdiction of the Panel but we’ve included all

for completeness):

a.

h.

The new consenting pathway for new uses represents a significant and
fundamental shift from the approach the CLWRP takes to allocation, and
therefore required public consultation on options prior to notification
The Plan Change as drafted can not give effect to the sustainable management
purpose of the RMA
The objectives of the proposal are are not the most appropriate way to achieve
the purpose of the RMA
The Council has failed to consider and assess all reasonably practicable options
for addressing the issues, and the provisions are not the most appropriate way to
achieve the objectives
The Plan change does not give effect to the NPS-FM - including, but not limited
to, the polices and requirements listed in the table below
The Plan Change does not implement the objectives of the CLWRP or address
the issues.
The Council does not appear to have assessed (even at a high level) the potential
consequences or effects of implementing the Plan change including:
i. How much paper allocation might become useable;
ii. The likely or potential effects on FMUs of all paper allocation being used;
iii. Whether, and if so to what extent, the changes to the ‘take and use’rules
are likely to enable an increase in activities that have a significant cost to
the community (particularly intensive dairy farming);
iv. The costs, benefits, and risks of creating a regulatory environment that
supports water trading and a market for water
There is insufficient information on the costs, benefits, and risks to understand
the potential effects of this proposal —the s32 assessment is not adequate and

more information is required.
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Assessment of the Plan Changes

35. The purpose of the RMA is:

(1) The purpose of this Act is to promote the sustainable management of natural
and physical resources.

(2) In this RMA, sustainable management means managing the use,
development, and protection of natural and physical resources in a way, or at a
rate, which enables people and communities to provide for their social,
economic, and cultural wellbeing and for their health and safety while —

(a) Sustaining the potential of natural and physical resources (excluding
minerals) to meet the reasonably foreseeable needs of future generations; and
(b) Safeguarding the life-supporting capacity of air, water, soil, and ecosystems;
and

(c) Avoiding, remedying, or mitigating any adverse effects of activities on the

environment.

Take and Use — assessment of the objective

36.

37.

38.

The purpose of the amendments to the take and use provisions set out in the s32
analysis™ is:
To enable existing water permit holders to apply to change what they use water for, and

add other uses to the permit

The assessment of the objective in the s32 report implies that by simply providing a
pathway for the ‘take and use’ of water for new activities, the proposal is consistent with
the purpose of the RMA at section 5. AWA’s view that to be consistent with the Act the
purpose requires another limb — something like: “and to develop a framework for

assessing the effects of the use of water”.

We think it’s telling that the assessment at 4.4.1 fails to acknowledge or consider that
the reason this proposal is deemed necessary is because no water is being returned to
the Council to reallocate. It also fails to consider that many parts of the catchment are

fully or over allocated.

4 At 4.4.1, Table 5: Assessment of take and use objectives, page 20, Section 32 analy
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39. In these circumstances, every use of water has an opportunity cost — a potential activity
with no water available to enable it. In AWA’s view, when there is just not enough water
to go around, and when faced with a growing community and a changing climate,
sustainable management of the resource and allocative efficiency require a
comprehensive rule framework that can allocate water amongst competing activities
(based on effects and desired outcomes). Without that it will be impossible to achieve
sustainable management. As stated previously, this is possible under the existing

powers of the Council'®.

40. By not considering other approaches, and by not using its powers to substantially
improve the rule framework around its new pathway, ECan has chosen (without saying
so and without consulting the public) to allow market forces to determine what scarce
water is used for. The Council has failed to acknowledge this; has failed to consider the
costs and benefits of its chosen approach; and has failed to understand and
communicate the risks. The section 32 report does not meet the requirements of the

Act.

41. The combination of site-to-site transferability, the ability to change the use of water
(with few limitations), and strong rights around consent renewal’®, will provide certainty
and options for consent holders. These provisions, combined with existing and
extensive over allocation of catchments, create a situation in which water is both

valuable and easily tradeable.

42. We know this because the pathway ECan is proposing, is essentially making past
practice lawful and we can see the effects of past practice everywhere. Overallocation
has existed in Canterbury alongside the existing ‘take and use’ rules for decades. For
decades the uses to which water has been put have been changing — notably from
irrigation for sheep and beef farming to irrigation for dairy farming. But also to new

activities like managed aquifer recharge and bottling.

5 See s30(1)(fa)(i) and s30(4)(e)
8 See s 124 and s104(2A): When considering an application affected by section 124 or 165ZH(1)(c), the
consent authority must have regard to the value of the investment of the existing consent holder.
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43. We know ‘changes of use’ have occurred via changes of conditions'” (under s127 RMA
and when consents were renewed) and though the granting of new ‘use’ consents’®.
Neither approach is lawful, but both became common practice. Over this time (as
zones and whole catchments became over-allocated), we’ve seen water trading
develop, and the value (and cost) of water increasing. This market for water is almost

entirely unregulated.

44. As mentioned above, there are other options for managing fully allocated catchments.
The allocation of freshwater amongst competing activities and other methods of
allocating water are considered in Chapter 11 of New Directions for Resource
Management in New Zealand (the Randerson Report)'®. There is also a useful technical
paper that came out of the Ministry for the Environment in 2004 titled ‘Water Programme
of Action — Water Allocation and Use ™. These papers written a decade and a half apart
both speak to the need to allocate water more deliberately to achieve sustainable

management:

“As some freshwater resources approach full allocation and there is increasing
competition for this resource, itis unlikely that the current systems and processes
for the allocation and use of water will optimise the potential for sustainable
development. There is a risk that current processes will not deliver an appropriate
balance between desired environmental, social, cultural and economic outcomes
and that water will not be allocated and reallocated over time to the highest
environmental, social, cultural and economic values.” (Water Allocation and Use

Technical Working Paper 2004)*'

“In a world in which we are increasingly challenged to manage resources within

environmental limits, allocation of the right to use those resources will need to be

7 Changing the conditions of a consent to allow for new uses that are outside the scope of the original
application for consent, is not lawful. See Aotearoa Water Action v : High-Court-Decision-10.12.18.pdf
'8 New ‘use’ consents were determined to be unlawful under the CLWRP where ‘take and use’ are
considered together in the rules: SC-82-2022-Judgement-Cloud-Ocean-Water-v-Aotearoa-Water-Action-
Inc.pdf

% See Chapter 11 Allocation of resources and economic instruments: rm-panel-review-report-web.pdf

20 Water Programme of Action: Water Allocation and Use [Ministry for the Environment]

21 See page 34 for quote Water Programme of Action: Water Allocation and Use [Ministry for the
Environment]

13


https://www.aotearoawateraction.org/wp-content/uploads/2019/05/High-Court-Decision-10.12.18.pdf
https://www.aotearoawateraction.org.nz/wp-content/uploads/2024/04/SC-82-2022-Judgement-Cloud-Ocean-Water-v-Aotearoa-Water-Action-Inc.pdf
https://www.aotearoawateraction.org.nz/wp-content/uploads/2024/04/SC-82-2022-Judgement-Cloud-Ocean-Water-v-Aotearoa-Water-Action-Inc.pdf
https://environment.govt.nz/assets/Publications/Files/rm-panel-review-report-web.pdf?v=4fd32b287909e76d680435f2bad64b8ae1a6fc51
https://environment.govt.nz/assets/Publications/Files/water-allocation-use-jun04.pdf?v=57f1d07382d7934a50fd8b7524be731f4848da42
https://environment.govt.nz/assets/Publications/Files/water-allocation-use-jun04.pdf?v=57f1d07382d7934a50fd8b7524be731f4848da42
https://environment.govt.nz/assets/Publications/Files/water-allocation-use-jun04.pdf?v=57f1d07382d7934a50fd8b7524be731f4848da42

more systematically approached to ensure it contributes to the overall wellbeing of

people and communities.” (Randerson Report, 2020) #

45. The Randerson Report also considered different approaches to improving water
allocation in the face of scarcity:
Addressing allocation issues in relation to freshwater
As discussed earlier, the first-in, first-served approach is at the root of issues associated
with the allocation of natural resources under the RMA, including freshwater. There are

several ways in which it could be improved or replaced:

* more flexible regulatory permissions

e developing an administrative allocation system based on assessing the merit of uses

* moving to a market-based approach by better enabling trading of permits within the
current system, or using auctions and tenders.

These are not mutually exclusive. We discuss each in turn®.”

46. There is a section in the report (see page 340) discussing the approach based on the
merit of uses:
A regulatory approach based on the merit of uses

79. While developing more flexible permit provisions can reduce some of the negative

impacts of the first-in, first-served approach, it does not address them entirely. In

particular, significant equity and efficiency concerns are likely to remain.

80. One option for replacing the first-in, first-served approach is to employ allocative
approaches based on administrative judgment and/or criteria. These criteria could be
developed on the basis of the allocation principles above, namely sustainability,
efficiency and equity. They might include objective measures, such as the land’s
productive potential and ability to leach nitrogen, as well as more subjective measures,
such as environmental performance, and the potential for a resource use to contribute
to the wellbeing of people and communities. Phasing in common expiry dates could
make this merit-based selection process more effective as it would allow councils to

identify the ‘best’ uses when multiple applicants are viewed together.

22 See page 321 for quote rm-panel-review-report-web.pdf
2 See pg 339: rm-panel-review-report-web.pdf
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81. This process would allow communities to maintain an active role in decision-making
on how their local water is used, and it may require less infrastructure than market-
based approaches. It also provides one mechanism to help prioritise access to water for

Maori to address Tiriti interests.

47. The point is that when considering how to solve the issues that arose out of the Supreme
Court decision, ECan had options, but it went straight to one: creating a lawful pathway
for changes of use that is almost identical to the unlawful ‘use-only’ permit it devised for
Cloud Ocean. Essentially, it has sought to retain status quo and has failed to let the
community consider the alternatives - including an option (whether partially or fully)

based on the merit of uses.

Assessment against the Act and planning instruments

48. Below is a very brief assessment of the legislation, policies, and requirements that AWA
says are not given effect to through these plan changes — both for wetlands and ‘take

and use’:

RMA

s5 Purpose

(1) The purpose of this Act is to promote the sustainable management of natural and physical
resources.

(2) In this Act, sustainable management means managing the use, development, and
protection of natural and physical resources in a way, or at a rate, which enables people and
communities to provide for their social, economic, and cultural well-being and for their health
and safety while—

(a) sustaining the potential of natural and physical resources (excluding minerals) to meet the
reasonably foreseeable needs of future generations; and

(b) safeguarding the life-supporting capacity of air, water, soil, and ecosystems; and

(c) avoiding, remedying, or mitigating any adverse effects of activities on the environment.

s6 Matters of national importance

In achieving the purpose of this Act, all persons exercising functions and powers under it, in

relation to managing the use, development, and protection of natural and physical resources,

shall recognise and provide for the following matters of national importance:

(a) the preservation of the natural character of the coastal environment (including the coastal
marine area), wetlands, and lakes and rivers and their margins, and the protection of them
from inappropriate subdivision, use, and development:

s7 Other matters

In achieving the purpose of this Act, all persons exercising functions and powers under it, in
relation to managing the use, development, and protection of natural and physical resources,
shall have particular regard to—
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(b) the efficient use and development of natural and physical resources:

49. Non-alignment with the purpose of the RMA has largely been covered. For
completeness, in our view it is impossible to sustainably manage limited water via an
allocation framework that does not require an assessment of the effects of the use of
that water, and that does not provide guidance on what constitutes an acceptable use of

scarce water.

50. Itis not enough to manage the effects of water use via the land use provisions in district
plans. That’s because water is the scarce resource. While a data centre or a bottling
factory, or a dairy farm might align perfectly with District Plan provisions, these (or any

other activity) might not be a sustainable use of the water available in that location.

51. Efficient use of water can not occur without efficient allocation, and efficient allocation
requires rules designed to allocate water to activities that deliver the greatest value — not
just financial value to the consent holder but wellbeing value (economic, cultural,
environmental, social) to communities. ECan has not had regard to the efficient use of

water.

52. AWA also has concerns that the wetland provisions will not protect the margins of rivers
from inappropriate use and development. We believe the cumulative effects of farmers
constructing wetlands (without limits on size or water take, or volume of discharge) as a
permitted activity have not been adequately considered. We believe the rule, and the
quality and effectiveness of constructed wetlands, will be extremely difficult to monitor

and enforce.

NPSFM Policies and implementation

Policy 3: Freshwater is managed in an integrated way that considers the effects of the use and
development of land on a whole-of-catchment basis, including the effects on receiving environments.
Policy 11: Freshwater is allocated and used efficiently, all existing over-allocation is phased out, and
future over-allocation is avoided.

Implementation:

3.17 (3) Where a regional plan or any resource consent allows the taking, damming, diversion or
discharge of water, the plan or resource consent must identify the flows and levels at which:

(a) the allowed taking, damming, or diversion will be restricted or no longer allowed; or

(b) a discharge will be required.

3.28 Water allocation
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(1) Every regional council must make or change its regional plan to include criteria for:

(a) deciding applications to approve transfers of water take permits; and

(b) deciding how to improve and maximise the efficient allocation of water (which includes economic,
technical, and dynamic efficiency).

Every regional council must include methods in its regional plan to encourage the efficient use of
water.

3.29 Freshwater accounting systems

(1) Every regional council must operate and maintain, for every FMU:
(a) afreshwater quality accounting system; and
(b) afreshwater quantity accounting system.

(6) The freshwater quantity accounting system must record, aggregate, and regularly update, for each
FMU, information on the measured, modelled, or estimated:

(a) amount of freshwater take; and

(b) the proportion of freshwater taken by each major category of use; and

(c) where a take limit has been set, the proportion of the take limit that has been allocated.

(7) In this clause, freshwater take refers to all takes and forms of water consumption, whether
metered or not, whether subject to a consent or not, and whether authorised or not.

53. It’s important to note that over-allocation is defined in the NPSFM not just by the volume
a regional or unitary council determines can be allocated but also by the flows in the

water body (or part of it):

over-allocation, or over-allocated, in relation to both the quantity and quality of
freshwater, means the situation where:

(a) resource use exceeds a limit; or

(b) if limits have not been set, an FMU or part of an FMU is degraded or degrading; or

(c) an FMU or part of an FMU is not achieving an environmental flow or level set for it

under clause 3.16

N.B. freshwater management unit, or FMU, means all or any part of a water body or
water bodies, and their related catchments, that a regional council determines under
clause 3.8 is an appropriate unit for freshwater management and accounting purposes;
and part of an FMU means any part of an FMU including, but not limited to, a specific

site, river reach, water body, or part of a water body

54. The CLWRP describes overallocation as follows:

2.6 Over-allocation
Over-allocation is determined for the purpose of this Plan where a resource:

1) has been allocated to users beyond a limit set by a rule in this Plan; or
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2) is being used to a point where an in-stream freshwater outcome described in a sub-
region section; or
3) where the Objectives in Section 3 or Policies 4.1 - 4.6 are not being met.

In the case of nutrients an assessment of whether the regional in-stream outcomes in
the Objectives in Section 3 and Policies 4.1 — 4.6 are being met is shown in the Planning
Maps.

Surface and groundwater quantity allocation status is determined using Schedule 13
‘Requirements for implementation of water allocation regimes’ to this Plan.

Except for community drinking water supplies and discharges, this Plan will not provide
for new activities where a catchment is determined to be over-allocated.

Where a lake, river or aquifer is over-allocated, sub-region sections to this Plan will
describe the targets, timeframes and mechanisms to be implemented, in addition to the
region-wide policies and rules, to address over-allocation.

55. To understand the potential effects of these plan changes on overallocation in the
catchment, and the consequences for compliance with Policy 11 NPSFM (and/or
the CLWRP), the Panel will need comprehensive information about the allocation

status of the region’s water bodies (or FMUs).

56. AWA’s position is that Policies 3 and 11 are not given effect to by the plan change. Paper
allocation will be made useable by the substitution provisions, likely increasing
overallocation. In addition, the wetland provisions may increase permitted allocation
significantly and in a way that makes it difficult to quantify and account for (note the

requirements at 3.29).

57. In terms of efficient allocation and integrated management, AWA’s position is that
without rules requiring consideration of, and the acceptability of, the effects of the ‘use’
of water (by different land use activities), freshwater can not be managed in an

integrated and efficient way.

58. The CLWRP doesn’t appear to have criteria for deciding how to improve and maximise
the economic efficiency of its allocation of water. ECan’s focus has only ever been on
technical and dynamic efficiency*. When thinking about a public resource like water,

economic efficiency is about maximising the value of the use of that water to the

24 See CLWRP policies on the ‘Efficient Use of Water’ 4.65-4.69, pgs 73-74 CLWRP
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community. So, the criteria must cover economic, cultural, environmental and social

values.

59. It will be critical to understand the quality of ECan’s freshwater accounting systems and

the state of the rivers (in terms of both water quantity and quality) before determining

whether the proposed changes can give effect to the NPSUD and the purpose of the Act

RPS

7.3.4(2) Where the quantum of water allocated for abstraction from a water body is at or
exceeds the maximum amount provided for in an environmental flow and water allocation
regime:
a. avoid any additional allocation of water for abstraction or any other action which
would result in further over-allocation; and
b. set a timeframe for identifying and undertaking actions to effectively phase out
over-allocation; and
c. effectively addresses any adverse effects of over-allocation in the interim.

The Canterbury Regional Council: Will:
2. Control the take, use, damming or diversion of surface water or groundwater in accordance
with environmental flow and water allocation

60. The plan changes will increase practical over allocation by creating a pathway for the
use of previously unavailable paper allocation. The permitted activity pathway for
constructed wetlands could lead to the construction of large numbers of wetlands

making it difficult to manage the cumulative effects on river flows and water quality.

CLWRP Objectives

3.7 Fresh water is managed prudently as a shared resource with many in-stream and out-of- stream
values.

3.8A High quality fresh water is available to meet actual and reasonably foreseeable needs for
community drinking water supplies.

3.10 Water is available for sustainable abstraction or use to support social and economic activities
and social and economic benefits are maximised by the efficient storage, distribution and use of the
water made available within the allocation limits or management regimes which are set in this Plan

3.12 When setting and managing within limits, regard is had to community outcomes for water quality
and quantity.

3.13 Groundwater resources remain a sustainable source of high quality water which is available for
abstraction while supporting base flows or levels in surface water bodies, springs and wetlands and
avoiding salt-water intrusion.
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61. An allocation framework that allows the market to determine which activities should

have access to scarce water is not managing water as a shared resource, is not having

regard to community outcomes, and is not ensuring water is available to meet the needs

of communities.

Relief Requested

62. The changes to provisions requested in the table below are written keeping in mind that

this is likely to be a short-term plan change. When councillors approved the plan

changes for notification, they were told that these provisions might last 3 years before a

new regime kicks in under new legislation.

63. We note that the Natural Environment Bill, if enacted, will provide Councils with new

allocation tools. Given that, we think it’s reasonable to assume a revised approach to

allocation will begin to be developed within a few years.

64. Therefore, we have prioritised limiting additional use of water and retaining the options

available for an improved allocation regime in the near future — one that can hopefully

solve Canterbury’s big resource management issues.

(1) The specific
provisions of the
Proposed Plan

support or opp

(2) My submission is that: (include whether you

ose the specific provisions or

wish to have them amended and the

(3) | seek the following
decisions from Environment
Canterbury: (Please give

that my reasons for your views.) precise details for each
submission provision. The more specific
relates to are: you can be the easier it will
Section | Sub- Oppose/support] Reasons be for the Council to
& section/] (in part or full) understand your concerns.)
Page Point
Number

4.50A IOppose in part INitrate contamination of groundwater is aJAdd new policy 4.50A(d):

Page 8 known and significant issue for

Canterbury. Environment Canterbury has
even declared a nitrate emergency. With
regards to this particular contaminant it is
appropriate to include policy that draws a
line in the sand: if you want to retain your
water allocation for new uses, those new

luses much not increase the problem.

The substitute permit does not enable

Jany increase in the amount of nitrate
discharged to the environment.
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4.50A (c)i |Oppose in part Limiting this policy to adverse effects on JAmend 4.50(c)i as follows:
indigenous ecosystems limits the
effectiveness of the policy and will fail to
protect the environment The substitution does not result in:
Iadverse effects on the health and well-
being of any water body or indigeneus
ecosystem; or
4.50A (c) IOppose in part The health of people must also be part of JAdd a new policy 4.50A (c)iii:
this policy.
J(c) The substitution does not result in:
iii adverse effects on human health
4.50B [Oppose in part The risk with the policy as drafted is that JAdd a new policy 4.50B(d):
Page 8 for old consents and in situations where
records might not have been kept, the 1(d) 50% the rate of take or annual or
reduction in allocation volume might onlyfseasonal volume authorized by the
be 10% by default as 4.50B(c) can’t existing water permit where actual use
apply. Jrecords are not available.
IWe understand that this might incentivize
existing uses to continue but we thing
that’s preferable to further over allocating
the catchment ahead of RM reform and a
better allocation framework being
developed
4.52A (c) IOppose in part It's not clear from the drafting that [Amend as follows:
Page 9 groundwater intercepted for infrastructure(c) any interception of
can’t be used for irrigation or some other Jgroundwater that meets the
purpose where it remains ‘in hydraulic requirements of (a) or (b) will not be
connection with the aquifer or is returned Jcalculated within any groundwater
to the same catchment. allocation limits if:
i the intercepted water is returned
Improved wording, including either directly to the aquifer or to a
significantly more detail is needed to Jnearby waterbody that is hydraulically
understand how the water taken is connected to the aquifer; and
expected to be returned to water bodies. i the water is not subsequently taken
or used for any other purpose without
IAnd the wording should explicitly Jthe required consent remains-in
exclude incidental use for irrigation or Ihydfaﬂkc—eeﬂﬂee&en—w%h—t-he—&quer—,
imanaged aquifer recharge or any other  [Jorisreturned-to-the same-catchment;
use. excludingany-waterlost through
4.84A IOppose Wetlands Delete policy
Page 9
IAWA supports the restoration of wetland
areas but does not support a permitted
pathway for farmers to use constructed
wetlands for the purpose of reducing (on
paper) farm nutrient losses as calculated
by Overseer (or similar)
The existing provisions are more likely to
achieve sustainable management.
4.84A IOppose in part |As above, the health of all ecosystems, JAmend as follows:

indigenous or modified, matter to the
health our environment. Ecosystems are
connected and it might create uncertainty

to try to draw a line (via this policy)

adverse effects on the health and well-

being of any water body or indigeneus
ecosystem
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between what is indigenous and what is
not.

5.120A IOppose in part Monitoring and enforcement are critical JAdd a condition ‘4’ to the permitted
for a permitted activity regime. A Jactivity conditions as follows:
requirement to register a permitted take 4. Environment Canterbury is
makes monitoring more efficient and informed of the purpose, timing, and
therefore reduces costs to the ratepayer. [Jlocation of the take before it occurs, or
as soon as it occurs if the take was not
Iable to be anticipated.
5.120A IOppose in part The permitted activity conditions do not JAdd a condition 4 as follows
reflect the policy with respect to what
should be done with the intercepted i. The intercepted water is returned
water. either directly to the aquifer or to a
Inearby water body that is hydraulically
IAWA's position is that intercepted water fconnected to the aquifer; and
imust be returned to the water system —  [ii. the water is not used for any other
clean and without being used for another fpurpose without the required consent
purpose unless the activity has a separate
consent.
5.120C IOppose in part IAdd natural hazards as a matter of [Add to matters of discretion:
Page 12 discretion. It is important that Council’s
Jand 13 can decline on this basis |(h) natural hazards
5.125E IOppose in part IAWA supports condition 6 (Amend as follows:
Page 14 1. The existing water permit

IAWA'’s primary position is that consent
flexibility should be limited and carefully
managed to avoid market allocation of
water without the controls needed to
achieve sustainable management.

ECan has few allocation tools available
but it does have to power to allocate
water amongst competing activities?

[Until more tools are made available and a
more nuanced allocation regime is put in
place, AWA believes consent flexibility
should be limited to consents that are
currently in use at their current sites. We
'want to prevent a substitution regime that
might enable a water grab (from multiple
sites) for new activities like data centres
or large dairy conversions.

'We also believe it’s important to reflect
the policy requirements in the activity
status conditions so that this pathway is
unavailable if the activity delivers worse
environmental outcomes that the current
use of water.

IN.B. We have read the policies in the
CLWRP that would form part of the

provide any useful direction on when
applications for substitution must be
declined. Therefore, as a principle, we
support adding controls into the rule i.e.
as conditions for NC activity status

s104D gateway test and don’t believe they

has been lawfully exercised
within the previous five
years; and

2. The existing water permit is
proposed to be surrendered
upon the granting of the
substitute permit; and

3. The abstracted water is to be
taken and used on the same
property or properties as
authorised by the existing
water permit; and

4. The proposed rate of take
and annual volume of water
taken is no greater than the
rate of take and annual
volume authorised by the
existing water permit; and

5. The substitute water permit
does not enable a
consumptive take and use
where the existing water
permit authorises a non-
consumptive take and use;
and

6. The substitute water use is
not for the purpose of water
bottling; and

7.  The existing permit has not
been transferred within the
previous 5 years

8. The existing permit is not for
the purpose of community
water supply

9. The substitute water permit
does not enable an increase
in actual water use at the
application site; and

2 See s30(1)(fa)(1) and s30(4)(e) RMA

22



10.

The substitute permit will
not result in:

a. adverse effects on
the health and
well-being of any
water body or
ecosystem; or

b. adverse effects on
Ngai Tahu values
or on sites of
significance to
Ngai Tahu
including wahi
tapu and wahi
taonga.

5.130A
Page 14

IOppose in part

IAWA supports condition 6 —
prohibition on water bottling. The
effects of the activity on Maori cultural
ivalues, on plastic production and
ipollution, and on potable water
supplies are significant.

IAWA'’s primary position is that consent
flexibility should be limited and carefully
imanaged to avoid market allocation of
water without the controls needed to
achieve sustainable management.

ECan has few allocation tools available
but it does have to power to allocate
water amongst competing activities?®

[Until more tools are made available and a
imore nuanced allocation regime is put in
place, AWA believes consent flexibility
should be limited to consents that are
currently in use at their current sites. We
want to prevent a substitution regime that
might enable a water grab (from multiple
sites) for new activities like data centres
or large dairy conversions.

'We also believe it’s important to reflect
the policy requirements in the activity
status conditions so that this pathway is
unavailable if the activity is worse
environmental outcomes that the current
use of water.

[Amend as follows:

11.

12.

14.

15.

16.

The existing water permit
has been lawfully exercised
within the previous five
years; and

The existing water permit is
proposed to be surrendered
upon the granting of the
substitute permit; and

The abstracted water is to be
taken and used on the same
property or properties as
authorised by the existing
water permit; and

The proposed rate of take
and annual volume of water
taken is no greater than the
rate of take and annual
volume authorised by the
existing water permit; and
The substitute water permit
does not enable a
consumptive take and use
where the existing water
permit authorises a non-
consumptive take and use;
and

The substitute water use is
not for the purpose of water
bottling; and

The existing permit has not
been transferred within the
previous 5 years

The substitute water permit
does not enable an increase
in actual water use at the
application site; and

The substitute permit will
not result in:

a. adverse effects on
the health and
well-being of any

26 See s30(1)(fa)(1) and s30(4)(e) RMA
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water body or
ecosystem; or

b. adverse effects on
Ngai Tahu values
or on sites of
significance to
Ngai Tahu
including wahi
tapu and wabhi
taonga.

5.125F
[Page 14

Support

5.130B
Page 15

Support

5.160A
Page 15

IOppose in part

The plan change provisions for
constructed wetlands are similar to the
rules in the CLWRP. However, one
notable exception is that the existing
provisions provide a hard limit of 5L/s or
100m3 per day for a permitted water take
or diversion. This is also effectively a
limitation on the size of wetland, the
extent of bed disturbance and
construction effects, and the volume of
discharges.

In our view, the existing provisions for
constructed wetlands are of concern but
are better than what is proposed.

IAWA's concern is that the new ‘catch all’
permitted activity rules for wetland
construction could lead to huge number
of constructed wetlands as farmers seek
to utilize them to reduce farm nutrient
losses (at least on paper) or to obtain
additional water for stock water or
domestic supply without take limits.

The risks are additional overallocation of
the catchment (which may prove
impossible to account for) and increased
nutrient discharges to surface water
leading to adverse cumulative effects on
waterways and ecosystem health.

[Delete the rule and revert to the
existing rules until the plan is next
Jreviewed.

5.160B
[Page 16

[Oppose in full

IAs for 5.160A

Delete the rule and revert to the
existing rules until the plan is next
Jreviewed to avoid locking in
overallocation

8.5.14A
Page 20

IOppose in part

IWe question why transfer within the last
5 years is part of the condition.
Community water supply should always
be protected from substitution for the
following reasons.

1.  Community water supply is
critical and our communities
are, for the most part, growing
rather than shrinking. There is
no reason why less allocation

would ever be required for

'We request changing the substantive
rule (5.125E) so that community
supplies (community supply
allocation) can not ever be substituted
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Community water supply
within a catchment
(remembering that consents are
transferable within a
catchment)

2. Community supplies can make
use of a loophole: when a
catcthment or zone is fully
allocated, permits to take water
for community supply can still
be granted. If these can be
granted and then substituted for
other activities, the Council
risks being unable to comply
with the requirements of the
NPSFM

11.5.33A IOppose in part Community water supply should be We request changing the substantive
protected from substitution rule (5.125E) so that community
supplies (community supply
(see above) allocation) can not ever be substituted
15A.5.45A [Oppose in part Community water supply should be 'We request changing the substantive
Page 28 protected from substitution rule (5.125E) so that community

(see above)

supplies (community supply
allocation) can not ever be substituted
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